Benny F. Cummins v. Industrial Commission of Utah, Athens Company, INC. Workers Compensation Fund of utah, and The Employers Reinsurance Fund: Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1990
Benny F. Cummins v. Industrial Commission of
Utah, Athens Company, INC. Workers
Compensation Fund of utah, and The Employers
Reinsurance Fund: Brief of Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Benjamin A. Sims, Esq.; Utah Industrial Commission; Attorney for Industrial Commission of Utah;
Erie V. Boorman, Esq.; Utah Industrial Commission; Attorney for Employers Reinsurance Fund;
Suzan B. Pixton, Esq.; Workers Compensation Fund of Utah; Attorney for Workers Compensation
Fund of Utah.
Virginius Dabney, Esq.; Dabney & Dabney, P.C.; Attorney for Plaintiff.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Cummins v. Industrial Commission of Utah, No. 900431 (Utah Court of Appeals, 1990).
https://digitalcommons.law.byu.edu/byu_ca1/2824








THE COURT OF APPEALS OF THE STATE OF UTAH Qrr^irA 
BENNY F. CUMMINS, 
Plaintiff, 
-vs-
INDUSTRIAL COMMISSION OF UTAH, 
ATHENS COMPANY, INC. [Employer], 
WORKERS COMPENSATION FUND OF 
UTAH [Carrier for Employer], and 
THE EMPLOYERS REINSURANCE FUND, 
Respondents. 
Case No. 900431-CA 
Priority No. $, ^ 
B R I E F O F P L A I N I I F F 
PETITION FOR REVIEW OF 
DENIAL OF PLAINTIFF'S MOTION FOR REVIEW OF 
ORDER OF THE INDUSTRIAL COMMISSION OF UTAH 
Benjamin A. Sims, Esq. 
UTAH INDUSTRIAL COMMISSION 
P.O. BOX 510250 
Salt Lake City, Utah 84151-0250 
Attorney for Industrial 
Commission of Utah 
Erie V. Boorman, Esq. 
UTAH INDUSTRIAL COMMISSION 
P. O. BOX 510250 
Salt Lake City, Utah 84151-0250 
Attorney for Employers' 
Reinsurance Fund 
Suzan B. Pixton, Esq. 
WORKERS COMPENSATION FUND OF UTAH 
P.O. BOX 45420 
Salt Lake City, Utah 84145-0420 
Attorney for Workers 
Compensation Fund of Utah 
Virginius Dabney, Esq. #0795 
DABNEY & DABNEY, P.C. 
350 South 400 East, Suite 202 
Salt Lake City, Utah 84111 
Attorney for Plaintiff 
FIE. 
OCT 2 21991 
Ui 
THE COURT OF APPEALS OF THE STATE OF UTAH 
BENNY F. CUMMINS, 
Plaintiff, 
-vs-
INDUSTRIAL COMMISSION OF UTAH, 
ATHENS COMPANY, INC. [Employer], 
WORKERS COMPENSATION FUND OF 
UTAH [Carrier for Employer], and 
THE EMPLOYERS REINSURANCE FUND, 
Respondents. 
Case No. 900431-CA 
Priority No. 6 
B R I E F O F P L A I N I I F F 
PETITION FOR REVIEW OF 
DENIAL OF PLAINTIFF'S MOTION FOR REVIEW OF 
ORDER OF THE INDUSTRIAL COMMISSION OF UTAH 
Benjamin A. Sims, Esq. 
UTAH INDUSTRIAL COMMISSION 
P.O. Box 510250 
Salt Lake City, Utah 84151-0250 
Attorney for Industrial 
Commission of Utah 
Erie V. Boorman, Esq. 
UTAH INDUSTRIAL COMMISSION 
P. 0. Box 510250 
Salt Lake City, Utah 84151-0250 
Attorney for Employers' 
Reinsurance Fund 
Suzan B. Pixton, Esq. 
WORKERS COMPENSATION FUND OF UTAH 
P.O. Box 45420 
Salt Lake City, Utah 84145-0420 
Attorney for Workers 
Compensation Fund of Utah 
Virginius Dabney, Esq. #0795 
DABNEY & DABNEY, P.C. 
350 South 400 East, Suite 202 
Salt Lake City, Utah 84111 
Attorney for Plaintiff 
T A B L E O F C O N T E N T S 
Table of Cases and Authorities ii 
Jurisdiction of the Court and 
Nature of Proceedings 1 
Statement of the Issues 1 
Determinative Statutes 1 
Statement of the Case 2 
A. Nature of the Action 2 
8. Deposition Below 2 
C. Statement of the Facts 4 
Summary of Argument 10 
Argument 11 
I THE STANDARD OF REVIEW IN THIS CASE IS WHETHER 
THE ORDER OF THE INDUSTRIAL COMMISSION IS SUPPORTED 
BY SUBSTANTIAL EVIDENCE 11 
II THE INDUSTRIAL COMMISSION ERRED IN FAILING TO 
EITHER CONSIDER OR HOLD A HEARING REGARDING THE 
CONFLICTING MEDICAL OPINIONS WHICH CLEARLY 
INDICATE THAT THE AGENCY MISCONSTRUED THE OPINIONS 
OF CERTAIN PHYSICIANS IN RENDERING ITS FINAL 
AGENCY ACTION 12 
III THE INDUSTRIAL COMMISSION ERRED IN FAILING TO FIND 
THE PLAINTIFF WAS ENTITLED TO PERMANENT, TOTAL 
DISABILITY SINCE ALL PARTIES CONCEDE THAT THE 
PLAINTIFF IS UNABLE TO RETURN TO WORK, AND THE 
MEDICAL EVIDENCE CLEARLY ESTABLISHES THAT HIS 
INDUSTRIAL ACCIDENT WAS AN AGGRAVATING AND 
PRECIPITATING CAUSE OF HIS PERMANENT, TOTAL 
DISABILITY 17 
Conclusion 23 
Statement of Relief Sought 23 
Certificate of Mailing 25 
Addendum 26 
i 
T A B L E O F C A S E S A N D A U T H O R I T I E S 
CASES 
Page 
Buxton v. Industrial Commission, 587 P. 2d 121 
(Utah 1978) 13 
City of Pittsburgh v. Workmens Comp. App. B'd., 12 P. 
Comm. 246, 315 A.2d 901 (1974) 17 
Clinger v. Industrial Commission, 571 P.2d 1328 
(Utah 1977) 22 
Grace Drilling Company v. Board of Review, 776 P.2d 63 
(Utah Ct. App. 1989) 11 
Hackford v. Industrial Commission, 364 P.2d 1091 
(Utah 1961) 15 
E. Halvorson, Inc. v, Williams, 426 P.2d 1019 
(Utah Ct. App. 1989) 22 
Large v. Industrial Commission, 758 P.2d 954 
(Utah Ct. App. 1988) 22 
McPhie v. Industrial Commission, 567 P.2d 153 
(Utah 1977) 12, 22 
State Tax Commission v. Industrial Commission, 
685 P. 2d 1051 (Utah 1984) 12 
United Airlines Transportation Corp. v. Industrial 
Commission, 175 P. 2d 752 (Utah 1946) 13 
USX Corp. v. Industrial Commission, 
781 P. 2d 883 (Utah Ct. App. 1989) 11, 12 
Utah Department of Administrative Services v. Public 
Service Commission, 658 P. 2d 601 (Utah 1983) 11 
Utah Packers, Inc. v. Industrial Commission, 469 
P. 2d 500 (Utah 1970) 15 
Weber v. North Dakota Workmen's Compensation Bureau, 
377 N.W. 2d 571 (N.D. 1989) 16 
STATUTES 
Utah Code Annotated, Section 35-1-45 (1988) 1 
Utah Code Annotated, Section 35-1-78 (1988) 1 
it 
Utah Code Annotated, Section 35-1-86 (1988) 1 
Utah Code Annotated, Section 63-46b-l (1988) 1 
Utah Code Annotated, Section 78-2a-3(2) (a) (1990) 1 
RULES 
Rule 14 of the Utah Rules of Appellate Procedure 1 
OTHER AUTHORITIES 
Larson, Workmen's Compensation Law, Vol. 3, 
Section 78.84 (1989) 16 
iii 
JURISDICTION OF THIS COURT AND NATURE OF PROCEEDINGS 
This is an appeal from the Industrial Commission of Utah's 
Order of July 11, 1990 denying the Plaintiff's claim of 
entitlement to permanent, total disability compensation. 
Jurisdication for this appeal is premised upon Rule 14 of the 
Utah Rules of Appellate Procedure, and Utah Code Annotated, 
Sections 35-1-86 (1988), and 78-2a-3(2)(a) (1988). 
STATEMENT OF THE ISSUES 
1. Whether this matter should be remanded to the Industrial 
Commission to review and consider certain medical opinions 
relative to the medical causes of Plaintiff's permanent, total 
disability status where they indicate that the Industrial 
Commission's final agency action was based upon incorrect 
interpretations of certain medical opinions contained in the 
record. 
2. Whether the Industrial Commission erred in finding that 
Plaintiff was not entitled to permanent, total disability 
payments where the industrial injury both directly caused and 
aggravated significant portions of the Plaintiff's overall 
permanent, partial impairment. 
DETERMINATIVE STATUTES 
There are no determinative statutes although Utah Code 
Annotated, Section 35-1-45 (1988) provides generally for 
compensation to injured workers; Section 35-1-67 (1988) provides 
generally for compensation for permanent, total disability; and 
Section 35-1-69 (1988) provides generally for reimbursement from 
the Employers' Reinsurance Fund in cases of pre-existing injury. 
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STATEMENT OF THE CASE 
Nature of the Action 
Plaintiff seeks review of the Order Denying his Motion for 
Review of July 11, 1990 of the Industrial Commission of Utah, 
which denied his claim of entitlement to permanent, total 
disability. 
Disposition Below 
The Plaintiff's claim to temporary, total disability and 
permanent, partial disability compensation was heard on February 
6, 1987. (R. Vol. Ill at 1-43.) On June 30, 1987 the 
Administrative Law Judge issued Findings of Fact, Conclusion of 
Law and an Order awarding Plaintiff temporary, total disability 
compensation spanning approximately 15 months, and 24% whole 
body, permanent, partial disability compensation for industrial 
and pre-existing components. (R. Vol. I at 32-27 attached here 
as Exhibit A.) 
On March 2, 1989 Plaintiff filed an Application for 
permanent, total disability (R. Vol. I at 40) and the medical 
aspects of his claim were re-submitted to a Medical Panel for re-
evaluation. The Panel Report (R. Vol. I at 271-276, attached 
hereto as Exhibit B) was received on December 15, 1989. 
The Administrative Law Judge, without a formal hearing on 
the disability aspects of the claim, entered an Order of 
Dismissal on March 8, 1990 on the basis the Plaintiff's 
permanent, total disability related to a psychological condition 
which existed prior to his industrial accident. (R. Vol. I at 
288-290, attached hereto as Exhibit C.) 
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Plaintiff timely filed a Motion for Review on April 4, 1990. 
(R. Vol. I at 298-305, attached hereto as Exhibit D.) On July 
11, 1990, the Industrial Commission of Utah issued its Order 
denying Plaintiff Motion for Review. (R. Vol. I at 477-479, 
attached hereto as Exhibit E.) 
On August 6, 1990, Plaintiff filed a Motion for 
Reconsideration and Request for Remand to the Industrial 
Commission. (R. Vol. I at 480-482.) 
On September 13, 1990, the Plaintiff filed a Petition and 
Writ of Review with the Utah Court of Appeals seeking review of 
the final agency action taken in this case. (R. Vol. I at 483.) 
The Industrial Commission in filing the record with this 
Court was unable to locate the tapes for both hearings and they 
did not provide transcripts of them as part of the record on 
appeal. (R. Vol. II at 1.) On October 30, 1990 Plaintiff 
requested that this matter be remanded for purposes of completing 
the record. (R. Vol. II at 2-4.) 
On or about September 25, 1990 this Court entered an Order 
of Temporary Remand to clarify the status of the record and 
determine whether an additional hearing should be held. (R. Vol. 
II at 21.) The Industrial Commission subsequently filed a 
transcript of the February 26, 1987 hearing with the Court (R. 
Vol. Ill at 1-43), and denied Plaintiff Motion for 
Reconsideration to correct errors in the Record. (R. Vol. Ill at 
44-49.) 
On or about September 17, 1991, Plaintiff motioned this 
Court for Remand a second time to order the Industrial Commission 
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to conduct additional hearings. That Motion was summarily denied 
by the Court on October 1, 1991 and Plaintiff was ordered to file 
this brief. 
Statement of the Facts 
The Plaintiff, Benny F. Cummins, is a 39 year old male who 
was 32 years old at the time of his industrial injury, which 
caused orthopedic and psychiatric permanent impairments. (R. 
Vol. I at 4.) Prior to working for Athens Company, Inc., the 
Plaintiff sustained prior injuries to his back, involving a fall 
at home while sheetrocking in 1978 (R. Vol. II ate 13), and an 
automobile accident in August 1978. (R. Vol. Ill at 11, 29-30.) 
The Plaintiff was hired by Athens Company, Inc. in April of 
1984 to handle post-due accounts in collection and to do 
deliveries of appliances for its subsidary, Colortyme Rental. 
(R. Vol. I at 34.) 
On August 23, 1984, he was at a customer's home to deliver 
several appliances. He had placed a dryer on a dollie and while 
walking backward up some stairs, pulling the dollie after him as 
he did so, one of the stairs split and broke, causing him to fall 
backward and strike his lower back on the edge of the steps. (R. 
Vol. Ill at 15-16.) 
Immediately following the accident, Plaintiff had sharp 
pains in his lower back, but continued loading the dryer. (R. 
Vol. Ill at 16-17.) He reported the incident to his supervisor 
the next day and received permission to seek medical care. (R. 
Vol. Ill at 17.) 
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He was initially seen by his family physician, Dr. Burton 
Brasher, who recommended bed rest and medication. (R. Vol. Ill 
at 17.) When his condition did not improve he was placed in 
Pioneer Valley Hospital in late August 1984 under the care of Dr. 
A. F. Martin, an orthopedic surgeon. (R. Vol. Ill at 18.) 
On December 5, 1984 he was seen by Dr. Thomas Soderberg for 
chemoneucleosis, which was performed at LDS Hospital on January 
1, 1985. (R. Vol. I at 17.) Plaintiff did not respond well to 
injections and has remained in constant pain with shooting pains 
frequently down his right leg. (R. Vol. at 34.) Dr. Soderberg 
recommended surgery but it had not been performed at the time of 
the first hearing. (R. Vol. I at 34.) 
Dr. Soderberg initially issued a rating of 25% of the whole 
person. (R. Vol. I at 65.) Plaintiff was seen by Dr. Edward 
Spencer, who gave him a 6% of the whole person rating. (R. Vol. 
I at 234.) 
Due to external pain following his industrial accident, 
Plaintiff subsequently began receiving psychological counseling 
from Salt Lake Mental Health in November 1986. (R. Vol. I at 
34.) 
The Medical Panel found Plaintiff to have been temporary, 
totally disabled from the date of the accident until February 28, 
1986. His combined impairment was found to be 24% with 13.5% due 
to the industrial accident in 1984 and 10.5% due to pre-existing 
conditions. (R. Vol. I at 10.) The Panel specificly found that 
"the industrial injury did medically aggravate a pre-existing 
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impairment condition." (R. Vol. I at 9.) He was also awarded 
benefits for temporary, total disability. (R. Vol. I at 36.) 
On March 20, 1989, Plaintiff filed an Application for 
Permanent, Total Disability benefits. (R. Vol I at 40.) The 
parties stipulated that the medical issues could be referred to a 
Medical Panel for review. (R. Vol. I at 263.) After receipt of 
a report from the Medical Panel, Plaintiff requested a tentative 
finding for permanent, total disability (R. Vol. I at 277). 
On or about March 8, 1990, without scheduling a formal 
hearing, the Administrative Law Judge entered an Order dismissing 
the Plaintiff's claim for a tentative finding for permanent, 
total disability. (R. Vol. I at 288-90.) The Order of Dismissal 
specifically found "...that the primary reason that the Plaintiff 
has been found totally disabled by Social Security relates to a 
psychiatric condition which existed prior to his industrial 
accident in 1984" and that "...the paranoid schizophrenia, [was] 
a problem totally unrelated to the industrial accident." (R. 
Vol. I at 289.) No documentary evidence, including any medical 
report, is contained in the record to support this conclusion. 
On April 4, 1990, the Plaintiff filed a Motion for Review 
arguing that the Order of Dismissal was not supported by the 
Medical Panel Report, was contrary to the prior Order awarding 
the Plaintiff orthopedic and psychiatric permanent, partial 
disability compensation, due in part to pre-existing conditions 
and in part to the industrial accident. (R. Vol. I at 299-
704.) The Order of Dismissal was also alleged to be further 
contrary to both Medical Panel Reports of April 28, 1987 and 
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November 17, 1987, both of which found that Plaintiff's 
undifferentiated schizophrenia with paranoid features was 50% due 
to the industrial accident and 50% due to pre-existing 
conditions, with the industrial accident having aggravated the 
underlying pre-existing psychiatric conditions, (R. Vol. I at 
300.) 
And further, the Order of Dismissal was further alluded to 
be contrary to the medical opinion of Dr. Jack L. Tedrow, a board 
certified psychiatrist and the Plaintiff's treating physician, 
who in his report of April 17, 1989, indicated that he also 
divided responsibility for the psychiatric impairment as being 
50% attributable to the industrial accident, and 50% due to pre-
existing conditions, the industrial accident of which aggravated 
those pre-existing conditions. (R. Vol. I at 236-239.) 
On May 22, 1990, while the matter was still pending before 
the Industrial Commission, the Plaintiff also filed a complete 
copy of the Plaintiff's Social Security file, all of which 
further tended to support the Plaintiff's position that the 
industrial accident when coupled with his industrially aggravated 
pre-existing conditions rendered him unable to work. (R. Vol I. 
at 328-475.) 
On July 11, 1990, the Industrial Commission denied 
Plaintiff's Motion for Review concluding that "...neither the 
Social Security Administration nor Plaintiff's treating health 
care providers found that Plaintiff's paranoid schizophrenia was 
caused or aggravated by his industrial accident. While the 
evidence does show that Plaintiff suffers mild depression as a 
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result of his accident, it identifies his non-industrial paranoid 
schizophrenia as the element precluding his present return to 
work...." (R. at Vol. I at 512-516.) However, no such evidence 
is contained anywhere in the record in this case, and Plaintiff 
was never afforded the opportunity of a hearing to refute that 
speculative conclusion. 
On August 6, 1990, the Plaintiff filed a Motion for 
Reconsideration and Request for Remand to the Industrial 
Commission arguing that the Industrial Commission's specific 
finding that "neither the Social Security Administration nor 
Plaintiff's treating health care providers found that Plaintiff's 
paranoid schizophrenia was caused or aggravated by his industrial 
accident" was never specifically addressed in a formal hearing at 
the Administrative Law Judge level, and further argued that 
because this limited basis for affirming the Administrative Law 
Judge's Order had not been address€>d below, that equity and 
fairness required that the Plaintiff be given the opportunity to 
address this specific limited inquiry, rather than have a denial 
of additional benefits be premised on a matter never addressed 
below. (R. at Vol. I at 480-482.) 
On September 7, 1990, the Workers Compensation insurance 
carrier filed a response to the Plaintiff's Motion for 
Reconsideration and Request for Remand arguing that the chronic 
undifferentiated schizophrenia had never been found to be 
connected in any way with the industrial accident, 
notwithstanding the opinions expressed by Dr. Jack L. Tedrow, the 
Plaintiff's treating physician, and the two prior Medical Panel 
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Reports; and further, that Dr. Lewis G. Moench, the psychiatrist 
on the first Medical Panel Report, indicated that the Plaintiff 
suffered from problems on two separate axis, and that axis 1, 
(chronic undifferentiated schizophrenia), was never attributable 
to the industrial accident, while axis 2 involving stressors was 
the only portion that Dr. Robert H. Burgoyne, the psychiatrist on 
the second Medical Panel Report, apportioned in part to the 
industrial accident, with 50% due to pre-existing genetic 
features. 
On September 21, 1990, after having received and reviewed 
the Workers Compensation insurance carrier's response setting 
forth the two-axis argument, the Plaintiff, through counsel, once 
again contacted Dr. Tedrow and Dr. Burgoyne with regard to 
clarification of their opinions, and specifically enclosed copies 
of the carrier's response referencing the two-axis argument. (R. 
Vol. II at 36.) 
On October 3, 1990, Dr. Jack L. Tedrow, the Plaintiff's 
treating psychiatric physician, stated that the Plaintiff "...did 
not have a pre-existing paranoid schizophrenia but his 
personality disorder was so aggravated by the injury and related 
problems caused by the injury that he became psychotic." (R. Vol 
II at 40.) 
On October 22, 1990, a copy of Dr. Burgoyne's report was 
telefaxed by the Industrial Commission to Plaintiff's Counsel, 
which such letter indicates that Dr. Burgoyne concluded that 
"...the diagnosis of chronic undifferentiated schizophrenia with 
paranoid features is a correct one. It is further my opinion 
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that this illness which is genetic was aggravated by the 1984 
industrial accident." (R. Vol. II at 45.) 
The Industrial Commission continued to maintain that 
Plaintiff is not due any further workers compensation benefits, 
generally, and permanent, total disability benefits, 
specifically. This appeal challenges that unsupported position. 
SUMMARY OF ARGUMENT 
The Industrial Commission erred in its interpretation of the 
Medical Panel Reports. The basic thrust of the Administrative 
Law Judge's Order dismissing, without hearing, the Plaintiff's 
permanent, total disability claim was her erroneous perception 
that his claimed total disability status was due to a mental 
condition which exclusively pre-dated the 198 4 industrial 
accident and was not aggravated by it. 
Such a conclusion seriously misinterprets the Medical Panel 
Reports and ignores virtually all of the factual and medical 
evidence contained in the file. 
In fact, the Medical Panel Reports had been amplified and 
clarified by supplemental letters from a panel member and the 
Plaintiff's treating physician which indicate that the 
Plaintiff's total disability status is due to the effects of his 
industrial injury and to conditions which preceded but were 
aggravated by it. 
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A R G U M E N T 
I 
THE STANDARD OF REVIEW IN THIS CASE IS WHETHER THE ORDER OF 
THE INDUSTRIAL COMMISSION IS SUPPORTED BY SUBSTANTIAL 
EVIDENCE, 
This case was commenced after the effective date of the Utah 
Administrative Procedures Act (UAPA), Utah Code Annotated, 
Section 63-46b-l, t^_. seq. (1989) , and is thus subject to the 
standard of review set forth in that Act. Grace Drilling Co. v. 
Board of Review, 776 P.2d 63, 66 (Utah Ct. App. 1989). Under the 
UAPA, the Commission Order "will be affirmed only if it is 
supported by substantial evidence when viewed in light of the 
whole record before the Court." JEci. at 67. Substantial evidence 
is "such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion". Id. 
Prior to January 1, 1988 (the effective date of the UAPA), 
this Court imposed a standard of review which consisted of a 
broad degree of deference to the findings of the Commission and 
the refusal to disturb them unless they were "arbitrary and 
capricious." Utah Department of Administrative Services v. 
Public Service Commission, 658 P.2d 601, 608-09 (Utah 1983). 
That standard was "more differential to the Commissions findings 
of fact than the 'substantial evidence1 test of the Utah 
Administrative Procedures Act." USX Corp. v. Industrial 
Commission of Utah, 781 P.2d 883 (Utah Ct. App. 1989). 
Furthermore, in reviewing the record below and the 
Commission's findings it is important to recognize that the 
Workers Compensation Act is to be liberally construed and any 
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doubt as to compensation is to be resolved in favor of the 
Plaintiff, State Tax Commission v. Industrial Commission, 685 
P.2d 1051, 1053 (Utah 1984). McPhie v. Industrial Commission, 
567 P.2d 153, 155 (Utah 1977). 
The application of those two standards requires that this 
Court determine if there is substantial evidence to support the 
denial of the Plaintiff's claim to permanent, total disability 
compensation recognizing that the Workers Compensation Act is to 
be liberally construed and any doubts resolved in favor of the 
injured worker. USX v. Industrial Commission, id. at 886. 
II 
THE INDUSTRIAL COMMISISON ERRED IN FAILING TO EITHER 
CONSIDER OR HOLD A HEARING REGARDING THE CONFLICTING MEDICAL 
OPINIONS WHICH CLEARLY INDICATE THAT THE COMMISSION 
MISCONSTRUED THE OPINIONS OF CERTAIN PHYSICIANS IN RENDERING 
ITS FINAL AGENCY ACTION, 
This Court in its November 28, 1990 Order of Temporary 
Remand directed that this matter be remanded to the Industrial 
Commission for further proceedings "for the limited purpose of 
clarifying the status of the record, obtaining any recording or 
other additional record of the proceedings, and determining 
whether or not any additional hearing should be held." (R. Vol. 
II at 21.) 
Following remand, the Industrial Commission apparently 
located the tape recording of one hearing below, and had it 
transcribed and forwarded to this Court. (July 8, 1991 letter 
from Benjamin A. Sims, Esq. accompanying Vol. Ill of Record). 
The Commission did not however "determine whether or not any 
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additional hearing should be held" as ordered, and further denied 
Plaintiff's requests that they make such a determination. (R 
Vol. Ill at 46-47.) 
Utah Code Annotated, Section 35-1-78 (1988) grants the 
Industrial Commission continuing jurisdiction to modify or change 
former findings as may be justified. This power may be exercised 
when new evidence is available or new issues have arisen. United 
Airlines Transportation. Corp. v. Industrial Commission, 175 P.2d 
752 (Utah 1946) . 
In interpreting this particular statute the Utah Supreme 
Court in Buxton v. Industrial Commission, 587 P.2d 121, (Utah 
1978) stated as follows: 
Even though the Commission is obliged to 
modify previous orders only when 'in its 
opinion' modification is justified, the 
Commission is not vested with arbitrary 
powers; and it cannot simply ignore competent 
and credible evidence when there is nothing 
discrediting therein and there is no evidence 
to the contrary. Id. at 123. 
The question before the Industrial Commission was whether or 
not Plaintiff's permanent, total disability status was related in 
whole or in part to his 1984 industrial accident. It is clear 
that the Industrial Commission erroneously interpreted the 
opinion of the Medical Panel in that they did not express 
opinions which support the agency's final determination that 
Plaintiff's permanent, total disability status was related 
exclusively to conditions which preceded the 1984 industrial 
accident. 
To the contrary, Jack L. Tedrow, M.D., J.D., concluded that 
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Plaintiff's pre-existing conditions were aggravated by the 1984 
industrial accident to the point that he became psychotic. (R. 
Vol. Ill at 44), attached hereto as Exhibit F.) 
Dr. Robert H. Burgoyne, as Chairman of the Medical Panel, 
also confirmed that the 1984 industrial accident aggravated 
Plaintiff's pre-existing medical condition. (R. Vol. Ill at 45, 
attached hereto as Exhibit G.) 
The Industrial Commission, based upon these two medical 
opinions, should have re-opened the record for the purpose of 
taking oral testimony from both physicians to review their 
opinions relative to this complex case and for the purpose of 
determining whether in fact, as their letters strongly infer, the 
Industrial Commission erred in concluding that there was no 
causal connection between the 1984 industrial accident and 
Plaintiff's inability to return to work. 
The September 27, 1990 letter from Dr. Burgoyne as well as 
the October 3, 1990 letter from Dr. Tedrow were not available at 
the time of Plaintiff's prior hearing in 1987, and the Commission 
failed to set a formal hearing or review this evidence. Equity 
and Justice require the remanding of the case to the Industrial 
Commission for the determination of whether these letters clarify 
the prior medical records and compel a lifetime Workers 
Compensation disability award. 
The failure to remand and reopen the record has resulted in 
the Commission's Order being based on an erroneous view of the 
Medical Panel's actual findings. In effect, the Commission has 
made a decision without all of the evidence before it. In 
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Hackford v. Industrial Commission, 364 P.2d 1091 (Utah 1961) the 
Utah Supreme Court remarked as follows: 
It is both the privilege and the duty of 
the Commission to have before it all of the 
competent evidence having a material bearing 
on the issues necessary to consider in making 
the award. And that is what the parties are 
entitled to, nothing more or less. 
Upon remand it was the prerogative of the 
Commission either to make a determination upon 
the evidence in the light of the decision of 
this Court, or if it deemed the interests of 
justice to so require, to order and hold a 
supplemental hearing to allow the parties to 
present additional evidence. JCd.. at 1093. 
This Court has previously ordered remands in somewhat 
similar situations. In Utah Packers, Inc. v. Industrial 
Commission, 469 P.2d 500 (Utah 1970), the Court was faced with a 
situation where additional testimony came to light which 
indicated that the Commission did not have all the facts and a 
complete medical history. The Supreme Court remanded the case 
due to the "distorted and incorrect factual foundation" which 
resulted in "insufficient quantum of substantial, competent 
evidence" to sustain the award. The matter was remanded for 
reconsideration. | 
As an additional basis for remand, Plaintiff has never 
received an evidentiary hearing on his application for permanent, 
total disability payments. Although the Administrative Law 
Judge's March 8, 1990 Order of Dismissal (R. Vol I at 288-90, 
attached hereto as Exhibit D) alleged that the parties "waived an 
evidentiary hearing" such a finding has no support in the record. 
The parties did enter into a "Stipulation for Submission to 
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Medical Panel" (R. Vol. I at 263). That Stipulation (which was 
not signed by Applicant, but rather by his then attorney who was 
erroneously identified as the applicant), was solely "For the 
purpose of submitting this matter to a Medical Panel...." The 
parties never purported to explicitly waive their rights to an 
evidentiary hearing on his permanent, total disability claim, and 
in fact, the Plaintiff has not so stipulated. 
Professor Larson in his well-cited treatise on workman's 
compensation law has stated that: 
It is one of the strongest traditions of 
Anglo-American justice, applicable even to 
prisoners, that no judge or commission is so 
expert that he can make fair findings without 
providing both sides a hearing. Larson, Workmen's 
Compensation Law, Vol 3, Section 78.84 (1989). 
The Supreme Court of North Dakota recently held that: 
Here the Bureau's order was issued pursuant to 
an informal hearing, without benefit of an actual 
evidentiary proceeding and the district court's 
review was also without benefit of an evidentiary 
proceeding.... This Court recently stated that a 
claimant's right to an evidenciary hearing is not 
limited to only those instances where the claimant 
can make a 'further showing' in addition to his 
original claim, but that a claimant is entitled is 
entitled to an evidentary hearing 'whenever a 
dispute of material fact exists, including 
instances where the factual dispute arises from 
the original claim.' * * * Factual disputes 
clearly exist here, concerning both the extent of 
the original injury and the extent of the 
aggravation of that injury by the later motorcycle 
accident. The Bureau should have the benefit of 
the claimant's testimony, as well as cross-
examination of the medical experts, to determine 
such factual disputes. (citations omitted.) 
Weber v. North Dakota Workmen's Compensation 
Bureau, 377 N.W. 2d 571, 575 (N.D. 1985). 
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Here likewise, Plaintiff's claim for permanent, total 
disability benefits includes a factual dispute concerning the 
extent of Plaintiff's prior psychological impairment and the 
extent of the aggravation of that injury by the latter industrial 
accident. Mere submission of this matter to a Medical Panel does 
not satisfy constitutional rights to a hearing. City of 
Pittsburgh v. Workman's Comp. App. Bd., 12 P. Comm. 246, 315 A.2d 
901 (1974). 
Plaintiff's subsequent attempts to obtain a hearing have 
either been stayed or not ruled on by the Commission. The Order 
which Plaintiff seeks review of here was entered without benefit 
or oral testimony and cross-examination. Plaintiff should be 
entitled to his 'day in court' and the opportunity to present all 
evidence in support of his claim. 
This case should be remanded to the Industrial Commission to 
admit for further consideration and review, the medical opinions 
of Dr. Jack L. Tedrow and Dr. Robert H. Burgoyne, in light of 
their prior opinions and that of Dr. Lewis G. Moench, relative to 
the medical causes of the Plaintiff's permanent, total disability 
status. 
Ill 
THE INDUSTRIAL COMMISSION ERRED IN FAILING TO FIND THE 
PLAINTIFF WAS ENTITLED TO PERMANENT, TOTAL DISABILITY SINCE 
ALL PARTIES CONCEDE THAT THE PLAINTIFF IS UNABLE TO RETURN 
TO WORK, AND THE MEDICAL EVIDENCE CLEARLY ESTABLISHED THAT 
HIS INDUSTRIAL ACCIDENT WAS AN AGGRAVATING AND PRECIPITATING 
CAUSE OF HIS PERMANENT TOTAL DISABILITY, 
On March 8, 1990 the Administrative Law Judge entered an 
Order dismissing the Plaintiff's claim to an award for permanent, 
total disability finding "...that the primary reason that the 
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Plaintiff has been found totally disabled by Social Security 
relates to a psychiatric condition which existed prior to his 
industrial accident in 1984" and that "... the paranoid 
schizophrenia, [was] a problem totally unrelated to the 
industrial accident." (R. Vol I at 284-290•) The basic thrust 
of the Administrative Law Judge's Order dismissing the 
Plaintiff's permanent, total disability claim was her perception 
that his claimed total disability status was due to a mental 
condition which exclusively pre-dated the 198 4 industrial 
accident. 
That conclusion, however, ignores the prior Order of the 
Industrial Commission, the decision of the prior Medical Panel, 
as well as other findings contained in the most recent Order of 
Dismissal, "substantial evidence" does not exist to support it. 
When the record is reviewed on a whole, the following is clear: 
a. That the original Findings of Fact, Conclusions of 
Law and Order of June 30, 1987 specifically adopted, without 
objections by any party, the findings of the Medical Panel, and 
significantly, its findings (1) that the 1984 industrial injury 
"...did medically aggravate a pre-existing impaired condition of 
the Plaintiff" and (2) that the Plaintiff "...would need further 
counseling (sic) with reference to his reaction to the industrial 
accident...;" and awarded permanent, partial disability 
compensation for industrial and pre-existing causes,, (R. Vol. I 
at 35.) 
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b. That the first Medical Panel Report of April 28, 
1987 found that the Plaintiff's "chronic undifferentiated 
schizophrenia, with paranoid features, active phase" was due to 
both the industrial accident as well as conditions which existed 
prior to his industrial accident; and further that the Plaintiff 
suffers from a 15% mental permanent, partial impairment on a 
whole body basis, one-half of which is due exclusively to the 
1984 industrial accident. (R. Vol. I at 5-10.) 
c. That the Order of Dismissal of March 8, 1990 
recited that: 
The Plaintiff was awarded permanent, partial 
impairment benefits on the basis of a 24% whole 
man impairment with 13.5% being due to the 
Plaintiff's industrial accident of August 23, 
1984, and 10.5% being due to pre-existing 
conditions. The Plaintiff's injury in 1983 
(sic), actually involved an injury to his back. 
However, it was found to have aggravated a pre-
existing psychological condition that Petitioner 
had. [Emphases added]. (R. Vol. I at 289.) 
d. That the second Medical Panel Report of November 
17, 1989 further concluded that "the medical treatment for 
psychiatric problems over the past years has been recently 
related to the industrial injury and to the pre-existing 
conditions in the proportions previously reported...." [Emphasis 
added]. (R. Vol. I at 274.) 
e. That Dr. Robert H. Burgoyne, one of the Medical 
Panel members who participated in preparation of the second 
Medical Panel Report, further diagnosed the Plaintiff's medical 
condition to be "chronic undifferentiated schizophrenia with 
paranoid features," and specifically found that "existing factors 
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or genetic loading 50% of his problems and the accident probably 
the other 50%," [Emphasis added]. (R. Vol. II at 45.) 
f. That Dr. Jack L. Tedrow, a board certified 
psychiatrist (and the Plaintiff's treating physician), in his 
report of April 17, 1989, further stated: "Ordinarily, we do not 
consider a psychosis as being the result of an injury. In this 
instance he probably had a personality disorder of mixed type, 
3 01.89, which later blossomed into a psychosis as a result of 
marital problems and being unemployed. The injury and related 
problems (unemployment) caused the depression. Therefore, I 
would divide the psychiatric impairment as follows: 10% pre-
existing and 5% accident caused." [Emphases added.] (R. Vol. I 
at 278.) 
g. That the United States Department of Health and 
Human Services, Social Security Administration, utilizing the 
federal sequential evaluation process as mandated by Federal Law, 
and most recently by Utah Law, concluded that the Plaintiff is 
totally disabled from all lines of substantial, gainful 
employment, based upon both his mental as well as his physical 
impairments; specifically, the disability determination and 
transmittals of March 23, 1987 and September 15, 1987 concluded 
that the Plaintiff was totally disabled due to his "paranoid 
schizophrenia" and "herniated disc L5-S." (R. Vol. I at 740.) 
h. Dr. Jack L. Tedrow in his report of April 17, 
1989, which is not referred to in much detail in the Order of 
Dismissal, stated in his conclusion that "it is obvious that this 
gentleman is permanently disabled because of his Schizio-
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effective Disorder, 195.70, which I consider the better 
diagnosis. In addition , of course, is the herniated lumbro 
sacro disk causing him to have a chronic pain syndrome. He has 
refused surgery and I suspect that his mental condition would 
defeat a favorable response even if he would submit." (R. Vol. I 
at 231-239). 
i. That a review of the Plaintiff's Social Security 
Administration file concerning his total disability award - made 
without a formal hearing - confirms the appropriateness of 
concluding that his totally disabling mental and physical 
impairments stem at least in part, and in reality in significant 
part, from his 1984 industrial accident. (R. Vol I. at 328-
475.) His overall whole body impairment stem both from 
industrial and pre-existing components, the latter of which were 
aggravated by Plaintiff's industrial accident. 
The Order of Dismissal is specifically contrary to the prior 
Order of June 30, 1987, is directly contrary to both the 1987 as 
well as the 1989 Medical Panel's Reports, and in fact is 
internally inconsistant since the Order of Dismissal itself finds 
that Mr. Cummins' pre-existing psychological problems were in 
fact aggravated by the industrial accident. (R. Vol. I at 288-
2 70.) Therefore, the Order of Dismissal with regard to the lack 
of any relationship of his psychological problems to the 1984 
industrial accident is wrong. 
The file in this case clearly reflects that the Plaintiff's 
mental condition was related in part to the 1984 industrial 
accident, and in fact, both his mental impairment and his 
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orthopedic impairment have contributed in combination to render 
him - at least arguably due to his federal total disability 
status - permanently, totally disabled pursuant to Utah law. 
As a matter of law, the Commission may not,, without any 
reason or cause, arbitrarily or capriciously refuse to believe 
and act upon substantial, competent and credible evidence which 
is uncontroverted. dinger v. Industrial Commission, 571 P.2d 
1328 (Utah 1977). 
It is well established and not disputed by Plaintiff that a 
claimant for permanent, total disability benefits must prove 
medically that his disability was caused by an industrial 
accident. Large v. Industrial Commission of Utah, 758 P.2d 954 
(Utah Ct. App. 1988) . "The fact that an employee had a pre-
existing infirmity which was lighted up or aggravated by the 
accident will not defeat his right to compensation." E^ 
Halvorson, Inc. v. Williams, 426 P.2d 1019, 1020 (Utah 1967). 
The only significance of a pre-existing injury which combines 
with an industrial injury to create permanent, total disability 
is that lifetime benefits are then apportioned between the 
employer and the Employers1 Reinsurance Fund pursuant to the 
provisions of Utah Code Annotated, Section 35-1-69 (1988). See, 
e_. £., McPhie v. Industrial Comnmission, 567 P. 2d 153 (Utah 
1977) . 
The evidence in this case overwhelmingly and virtually 
without any refutation establishes that 50% of the Plaintiff's 
permanent, total disability status is exclusively the product of 
the 1984 industrial accident, and that the industrial injury in 
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fact aggravated his pre-existing impairments. 
CONCLUSION 
In conclusion, the evidence in this case clearly reflects 
that the Plaintiff's mental condition was related in part to the 
1984 industrial accident, and in fact, both his mental impairment 
and his orthopedic impairment have contributed in combination to 
render him permanently and totally disabled, pursuant to Utah 
law. 
The Report of the Medical Panel of April 28, 1987 
specifically found that the Plaintiff suffers from a 15% mental 
permanent, partial impairment on a whole body basis, one-half of 
which was due exclusively to the 1984 industrial accident. 
Plaintiff's paranoid schizophrenia was a part of his pre-existing 
mental condition which both the Medical Panel and the 
Administrative Law Judge found to have been aggravated by the 
industrial injury, even to the point where his permanent, partial 
impairment doubled numerically as a result of the 1984 industrial 
accident. 
The Plaintiff respectfully submits that the final action of 
the Industrial Commission is not supported by substantial 
evidence, and should be reversed and remanded with directions to 
either enter an award of permanent, total disability compensation 
or, in the alternative, schedule a formal hearing on the 
Plaintiff's claim of entitlement to such compensation. 
STATEMENT OF RELIEF SOUGHT 
The Plaintiff respectfully requests that the Order of the 
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Industrial Commission Denying his Motion for Review of July 11, 
1990 be reversed and remanded with instructions to either enter 
an award of lifetime benefits or schedule a hearing on 
Plaintiff's claim to lifetime benefits. 
DATED this 22nd day of October, 1^51. 
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NCUROLOGV (801) 321-3125 
MADISON H. THOMAS. M.D. 
• TM AVCNUC ft C S T R U T 
SALT LAKE CITY, UTAH 44143 
28 April 1987 
Janet L. Moffitt 
Administrative Law Judge 
Industrial Commission of UT 
P.O. Box 45580 
SLC, UT 84145-0580 
RE: Benny Cummins 
Inj: 08-23-84 
Emp: Athens Company, Inc. 
REPORT OF MEDICAL PANEL 
A medical panel consisting of Drs. Boyd G. Holbrook, Louis G. Moench and 
Madison H. Thomas, with the latter as chairman, examined Benny Cummins 
with reference to an injury reported to have occurred on August 23, 1984. 
The applicant was interviewed by members of the panel with respect to 
his history and further examined by panel members. The Summary of 
Testimony and selected portions of the medical file were reviewed with 
him and X-rays were reviewed. 
The applicant concurred in general with the outline of the Summary of 
Testimony. He indicates that he felt he was working all right and 
feeling well on August 23, 1984. Early in the afternoon, he was mov-
ing a dryer on a dolly up some steps. The dryer weighed about 150 to 
175 pounds and he was about two-thirds of the way up the flight of 
steps when the edge of a step broke off. He fell, striking his back 
on the steps. He felt the pain in the lower back and developed some 
swelling and soreness. The dryer was allowed to go back down the 
stairs and was damaged. At the time he got up and he responded that 
he felt all right to the lady in the house and he offered to fix the 
step. He returned to the store and he offered to fix the step, but 
the woman wanted the step replaced. 
The incident occurred on a Wednesday and the next day, Thursday, his back 
bothered him so that he could scarcely get out of bed. He remained off 
work Friday, Saturday and Sunday and briefly went back to work butK&rday saw 
Dr. Brasher who advised him to take it easy and stay at bed rest for about 
a week. After this he was hospitalized for about four days and Dr. Martin 
examined him. He understands a CT scan showed a herniated disc acL5-Sl 
and he was referred to Dr. Morrow for an injection. He asked him for some 
pain pills but was told he did not give these, and subsequently he saw 
Dr. Soderberg. He understood that he had a herniation on the left side 
and pressure on the sciatic nerve. He had an injection and developed a 
severe headache and weakness of the face. He was required to stay flat 
for a time but did not benefit from the injection. He recalls that about 
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six months later he had a CT scan at Western Neurological and was told tha\: 
the right disc was herniated and surgery was proposed but-no conclusion w^s 
reached. In February 19861 Dr. Spencer saw him for an opinion and gave him 
to understand that he had a disc that was worn out and recommended develop-
ment of his trunk muscles. He felt upset and depressed because p?ynents 
were stopped. In November 1986, he was in an intensive trer.tTent ur.ij of 
Salt Lake County Mental Health for about 30 days and rJh en re tumid as a day 
patient for about 30 days. He had been on Amitriptyline and was given 
Trlavil and Trilafon. 
He has continued to have pain and at the present time his pain is in the 
low back in the middle and spreading to the right hip and down the right 
leg to the bottom of the foot and to all the toes. The pain is increased 
by bending or lifting. He has previously used Percodan and Valium, as 
well as Demerol. He feels the pain has been enough to create a psycholo-
gic problem and has been feeling depressed at not being able to work. 
On an average day he sits most of the time. He watches television. He 
walks only to the store and back. He lives at times in a cargo van and 
will spend the day at a friend's or a cousin's place. He prepares his 
meals and eats junk food. He was previously in a rooming-house for a 
time after being in the Intensive treatment unit and as a day patient. 
He has continued to use Triavil and Trilafon in addition to Rufen but 
Dr. Soderberg has not given him any pain pills since last June. Occa-
sionally he takes Tylenol with some benefit. 
He feels he has been worse since the injection Dr. Soderberg did, including 
both the back and the leg. He feels the back bothers him most and the back 
of the hip next and then the leg down the back of the thigh, which some-
times has a burning feeling. Occasionally he has a burning and a sharp 
pain in all of his toes. He has a feeling of numbness in the right leg 
and the foot and weakness is variable, more on the right than on the left 
leg. He does not want surgery. He last saw Dr. Soderberg in January. 
He has tried to get Social Security disability because of his mental dis-
order and back condition limiting him to light duty. He does not sleep 
well but does not use sleeping pills. He is not able to go to movies or 
church or other activities. He is not bothered by coughing or sneezing. 
He becomes easily upset with people. 
He recalls his past history of an auto accident in 1978 when a dump truck 
pulled out. His head was struck on a windshield and he knocked the wind-
shield out. He felt he was "kind of in shock" for three or four hours and 
was taken to Cottonwood Hospital. He was examined and sent home. He was 
given a cervical collar for whiplash but had no lacerations. His low back 
was all right at the time. He underwent extensive evaluation and treatment 
for persisting headaches after the accident but feels they had largely 
cleared prior to his industrial injury. 
He reviewed having a tonsillectomy in 1961 and reported a bladder tumor 
was removed in 1972 by Dr. Yelderman apparently without recurrence. 
He was working with some sheet rock in his home in 1978 when he fell from 
the sawhorse. He landed on his feet and felt that he kinked the muscles 
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in his back. He was off work for a time, perhaps arouna 30 days as he recalls 
it now. He used muscle relaxers for a time but did not'hnve any chiropractic 
treatment. 
He currently reports that his neck and head and arms seem a«.x right now. lie 
has no current problems with headache. His weight is 217 pounds wilh a 
height of 5 feet 11 inches. He weighed about 180 pounds, his pr£fened 
weight, in 1977 when he was married. His weight gain has varied from 200 
to 245 pounds prior to the injury. He is currently separated and has an 
8-year-old boy. 
Highlights of the review of his medical records include the report of the 
surgery for a transitional cell bladder carcinoma in 1972, apparently 
without recurrence. 
In October, 1977, Dr. Home saw him for low back pain, and in December an 
EMG was negative. In May 1978, it was noted that he had fallen down some 
stairs about five months before and had not worked after April 24, 1978. 
He was noted to have Scheuermann's pattern in the dorsal spine. In August 
1978, he was scheduled for a myelogram but left the hospital instead of 
having it. He was complaining of his neck, arms and back as well but the 
neck and arms are all right now. In January 1979, it was noted his back 
was doing fairly well, and in August 1979, he was released for work. In 
September 1979, he was hospitalized and cervical and dorsal myelogram was 
reported as normal. In October 1979, he was given a back brace but could 
not wear it. In February 1980, he was thought to have psychologic problems 
suspected and in April was released for work. He reported pain between his 
shoulder blades on April 24, 1980. In December 1979, he was treated with 
pain through his total spinal column with biofeedback. In November 1979, 
Dr. Barbuto found his examination was negative with reference to headache. 
In December 1980, he was treated for urinary tract infection. In September 
of 1980, he had mid-chest pain interpreted as hyperventilation. In January 
1981, he had pain in the back and in the left buttocks and the left knee 
which was increased with activity. Knee examination was all right. He was 
thought to have a low back syndrome, probably facet involvement with radia-
tion to the knee. In June 1981, X-ray of the neck was satisfactory and the 
lumbosacral spine was satisfactory with a question of wedging on the right 
at Til. He was noted as having tenderness at T8-10 and at L5-S1. In October 
1981, he had back, arm and neck symptoms. In March 1982, Dr. Brasher noted 
dysuria and flank pain. In May 1982, about a week later, he was noted to 
have pain in the left inguinal area after lifting ten days before. In the 
past EEGs and brain scans and EMGs had been negative. Cervical and lumbar 
myelogram on September 19, 1979 were normal. A CT scan on March 25, 1985 
showed L5-S1 indications of degenerative disc with vacuum disc phenomenon. 
In September 1985, the L5-S1 disc appeared to protrude more prominently in the 
right lateral foramen than previously. In January 1985, on the day after 
the chemoneucliolysis with chemopapain at L5-S1, he was noted as doing well 
with little back pain. 
Additional details of the history are recorded in a note prepared by 
Dr. Moench for an examination on February 16, 1987 and are attached 
to this report. He indicates he finished the ninth grade and part of 
the tenth grade. He went to work at the Salt Lake Auto Auction when 
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he was about 16 and missed school. He never had very good grades. His 
current habits include about six beers per week and two pecks of, ciga-
rettes per day. He denies use of recreational drugs. 
Examination reveals a young man who presents himself As appearing about 
stated age, with overweight. Blood pressure 130/85. ' Tnere are no indi-
cations of general ill health. 
He gave orientation data, accurately and recalled presidents as follows: 
Reagan, Carter, Nixon, Kennedy and Roosevelt. He did serial sevens as 
follows: 93, 86, 79, 82, 75, 68, 61, etc. Throughout much of the exam-
ination he directed his gaze away from the examiner. He had restless 
tapping movements and tended to move around. 
Cranial nerve examination was not remarkable. 
Sensory examination showed no abnormalities. 
Motor examination showed him to walk and stand satisfactorily. He could 
walk on heels or toes and could do single-leg standing with eyes open or 
closed. Strength showed adequate performance but there was a jerky pat-
tern. Inversion, eversion, hip flexion, etc., were all satisfactory. 
Calf measurement right 37^, left 38*5, thigh 57 on the right and 56 on the 
left. 
Range of motion of the upper extremities was within normal limits. 
The back showed limitation of forward bending to reach only to the mid-
lover leg level, which he indicated he felt apprehensive about because 
of later effects. Forward bending and extension appeared to cause back 
discomfort about the same. Lateral bending was satisfactory. He had 
a normal range of lateral bending and rotation, but he reported pain on 
rotating to the right. He indicated pain occurred on forward bending 
in the mid-lower back spreading to the mid-lower leg. Straight leg rais-
ing in the supine position was limited to 60 degrees on the right with 
pain reported in the leg, back and hip. On the left, straight leg rais-
ing was 70 degrees with a negative stretch test but with pain reported in 
the lower back. Hip flexion was within normal limits as to range but he 
reported discomfort in the back of his legs with extremes. Rotation of 
hips in either direction was reported as causing discomfort on the right. 
Leg raising in the sitting position was satisfactory. He reported tender-
ness over L3, 4 and 5, as well as pain over the upper sacrum which was 
worse. Pain extended almost to the coccyx. He also reported tenderness 
over the right posterior superior iliac crest. The paraspinal muscles 
were not tender. He pointed to the right paralumbar area in the mid-lumbar 
level as the site of his pain. He was relatively jumpy in response to pal-
pation and testing of the back. 
Reflexes were symmetrical and within normal limits. Positive Hoffmann was 
present bilaterally. Peripheral pulses were normal and temperature of the 
lower extremities was noted as normal. A wart on the left long finge.r, as 
well scars on the same finger were noted. Range of motion in the fingers 
was normal, however. 
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Assuming but not deciding that the applicant was involved In circumstances 
as out l ined , the members of the panel have consulted together and have 
reached the following conclusions as to reasonable medical probability: 
1) The period of time during which the applicant h-*s been *:eiipcrr.rily 
and t o t a l l y disabled as a result of the industrial inji.r> ar?ter February 2C, 
1986 i s none. 
Comment: Although the applicant does not appear to be happy about 
h is present s ta te of a f f a i r s , the panel concludes that he had reached a 
l e v e l of s t a b i l i z a t i o n by that time and has not changed s ignif icant ly in 
his s tatus s ince then. 
2) The appl icant's total physical impairment resulting from a l l 
causes and conditions i s shown on the attached table. 
3) The percentage of permanent physical impairment attributable 
to the appl icant ' s industrial injury i s shown on the attached table. 
4) The percentage of permanent physical impairment attributable 
to previously ex i s t ing conditions i s shown on the attached table. 
5) The industr ia l injury did medically aggravate a pre-exist ing 
impaired condit ion of the applicant as indicated in the proportion shown 
in the attached table . 
6) Future medical treatment reasonably required intimating the 
appl icant ' s problems resul t ing from the industr ia l injury may be expected 
to include further counseling with reference to his reaction to these 
events , per iodic orthopedic review of h i s s t a t u s , including prescription 
medications, counseling with reference to a c t i v i t i e s , physical therapy 
ins truc t ion , and direct ion with reference to weight control . 
Comment: I t i s recognized that h i s personality d i f f i c u l t i e s have 
contributed to h i s d i f f i c u l t y in re la t ing to physicians and getting maxi-
mum b e n e f i t . However, with appropriate counseling and medication t r e a t -
ment for t h i s , i t i s to be hoped that s t a b i l i z a t i o n and help in the d i r e c -
tion of r ehab i l i t a t i on training into non-physical work a c t i v i t i e s could 
return him to working s ta tus . Any program should be carefully coordinated 
between orthopedic and psychiatric aspects for his benef i t . 
Although not included in his written report , Dr. Moench has indicated h i s 
recommendation for the l e v e l of impairment and the a l locat ion of contribu-
tory fac tors as indicated in the tabulation attached. 
Members of the panel w i l l be happy to respond to additional questions. 
Respectful ly submitted, 
^ T Y W V ^ fm^M 
ON H . THOMAS, M. D . BOYD C . flOLBROCK, M. D 
<=>Z/b , , s's J* * Sfi'pfstSS Attachments: Tabulation 
LODIS G. MOENCH, M. D.
 L . G . Moench, M. D. report 
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At the conclusion of the examination, it was felt that additional X-rays 
would be helpful, and the patient was -given an X-ray slip and directed 
to the LDS Hospital X-ray department. However, it is reported that when 
it was explained he would have to wait about five minutes before the 
examination could start, he left and to our knowledge has not returned 
to complete these X-rays. Accordingly, the following formulation has 
been developed without this additional information, subject to a review 
if the applicant does decide to return for a completion of the test. 
INDUSTRIAL COMMISSION OF UTAH 




ATHENS COMPANY, INC. and/or 
WORKERS COMPENSATION FUND OF UTAH and 
SECOND INJURY FUND, 
Defendants. 
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Hearing Room 332, Industrial Commission of Utah, 160 
East 300 South, Salt Lake City, Utah, on February 26, 
1987, at 8:30 a.m.; same being pursuant to Order and 
Notice of the Commission. 
Janet L. Moffitt, Administrative Law Judge. 
The applicant was present and represented by James 
Has kins, Attorney at Law. 
The defendants were represented by Patrick Wilde, 
Attorney at Law. 
The Second Injury Fund was joined in this matter, but 
was not represented at the proceedings. 
The issues to be addressed in this matter are as follows: 
rsn 1. Testporary t o t a l disablll^^^coB^aiwation^^beyof^-^the 
wdat e jofJgebruTy ^28 ,• ^1984. 
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2. Permanent partial impairment and apportionment of said 
impairment with the defendant Second Injury Fund for 
pre-existing conditions. 
Subsequent to the evidentiary hearingt the medical issues were 
submitted to a special panel appointed by the Administrative Law Judge. The 
Medical Panel Report was received and circulated to the parties. Wo 
Objections having been received, the Medical Panel Report is admitted into 
evidence. 
FI1IDI11GS OF FACT: 
The applicant in this matter, Benny Cummins, is a 35-year-old male, 
who, at the time of his injury, earned $250.00 per week and had two 
dependents. The applicant had a history of several prior injuries to his 
back. Sometime shortly before 1978, the applicant had an incident while 
hanging sheet rock at his home. At that time, be fell off a sawhorse and had 
muscle spasms in his back. He was treated for that injury conservatively and 
was off work for a couple of months. - At the time, he was employed by 
JCennecott Copper. 
In August of 1978, the applicant was involved in an automobile 
accident in which his vehicle ran into a slowly-moving dump truck. The 
applicant was thrown forward by the impact and struck his head on the 
windshield. He was admitted to West Valley Hospital for treatment and was 
under the care of Dr. Robert Home. A myelogram was performed at that time. 
The applicant was diagnosed as having a cervical strain and a lumbosacral 
strain. Although he did not develop pain in his low back immediately at the 
time of that accident, he did develop pain later with radiation of the pain 
into both legs. He was given a cervical collar to wear, as well as pain 
medication which included Percodan, Valium, Motrin and several others. The 
applicant continued to take pain medication until sometime in 1981. At the 
time of bis injury, the applicant had been working for JCennecott, but was 
unable to return to his job and was eventually laid off because of the 
injury. He had difficulty climbing stairs and pain with any prolonged 
activity. He saw Dr. Barbuto and Dr. Goldstein for severe headache problems 
following the accident. His headaches continued for several years following 
that time. He was also referred to Dr. Rische for biofeedback treatments. 
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Between 1981 and 1984, the applicant worked at four or five different 
jobs and did not have any noticeable pain or problems with his back. He was 
hired by the defendants in April of 1984 to handle past-due accounts on 
collections and to do deliveries of appliances. On August 23, 1984, the 
applicant was at a customer's home to deliver several appliances. He had 
placed a dryer on a dolly and was walking backward up some stairs, pulling the 
dolly after him. As he did so, one of the stairs split and broke, causing him 
to fall backward and strike his low back on the edge of the steps. He had 
immediate sharp pains in his low back, but was able to continue loading the 
dryer. 
He reported the incident the following day to his supervisor and 
received permission to seek medical care. At that time, he saw his family 
physician. Dr. Burton Brasher. He saw Or. Brasher the Monday following the 
industrial accident. At that time. Dr. Brasher recommended bedrest and 
medication for a week. Because the condition did not improve, the applicant 
was placed in Pioneer Valley Hospital in late August of 1984 for some 
conservative care. The applicant was also referred to Dr. A. F. Martin, an 
orthopedic surgeon. Dr. Martin released the applicant from the hospital after 
approximately a week. He continued to see him, however, for several months. 
Based on the results of several examinations. Dr. Martin decided to refer the 
applicant to Dr. Robert Morrow for possible chemopapain injection. Some 
difficulties developed with Dr. Morrow concerning the issuance of medication 
and the applicant then elected to begin care with Dr. Thomas Soderberg. 
Dr. Soderberg first examined the applicant on December 5, 1984. 
Shortly thereafter, he underwent chemoneucleosis at L.D.S. Hospital. That 
surgery was performed by Dr. Soderberg. Following the injections, the 
applicant has had a difficult recovery and has undergone periods of physical 
therapy. He has also been under heavy medication at times. The applicant did 
not have a successful reaction to the injection and his pain has remained 
constant, with shooting pains frequently down his right leg. Dr. Soderberg 
has indicated that surgery might be of benefit to the applicant, but at the 
time of the hearing, the applicant had not elected to have surgery. Dr. 
Soderberg initially issued a rating of 25% of the whole person in this 
matter. The applicant was seen by Dr. Edward Spencer in March of 1986, and 
was given a rating of 6% of the whole person. Because of the continued pain 
and other difficulties, the applicant has been receiving psychological 
consultation and therapy from Salt Lake Mental Health since November of 1986. 
He has been under the care of Dr. Lois Clark. He receives two medications to 
help with depression and behavior. He also receives some pain medication from 
Dr. Soderberg. The medical panel assigned in this matter found that the 
applicant was not temporarily and totally disabled after the date of February 
28, 1986. The applicant's total combined impairment was found to be 24% with 
13.5% due to the industrial accident in 1984 and 10.5% due to pre-existing 
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condi t ions . I t was the panel ' s opinion that the industrial injury did 
medical ly aggravate a pre-ex i s t ing impaired condition of the applicant. As 
f a r as future medical treatment, i t was the pane l ' s opinion that the applicant 
would need further counsel l ing with reference to his reaction to the 
i n d u s t r i a l acc ident , periodic orthopedic review of his s ta tus , including 
prescr ipt ion medications, some physical therapy and direction with reference 
to weight control . No Objections having been received, the Administrative Law 
Judge adopts the f indings of the medical panel as her own. 
An adoption of the medical panel f indings would indicate that the 
defendants, Workers Compensation Fund of Utah, are l iab le for a 13.5% of the 
whole person payable at the rate of $177.00 per week, for 42.12 weeks, or a 
t o t a l of $7 ,455 .24 . Commencing February 28, 1986, the defendants have 
advanced a to ta l in permanent part ia l impairment of $7,731.36. This would 
ind ica te that there has been an overpayment of $276.12. That amount wi l l be 
refunded to the defendant insurance carrier from the award to be made from the 
Second Injury Fund. 
The Second Injury Fund would be l i a b l e for a 10.5% of the whole 
person, or 32.76 weeks at the rate of $177.00 per week, or a total of 
$5 ,798 .52 . After the overpayment made by the defendant insurance carrier has 
been deducted, there remains a balance due and owing to the applicant of 
$5 ,522 .40 . An a t torney ' s fee in th is matter w i l l be based on the applicant's 
t o t a l permanent impairment award of $13,253.76, minus the 6% offered by the 
defendants of $3 ,313 .44 , leaving a remainder of $9,940.32. Pursuant to 
Indus tr ia l Commission Rules, 201 of that amount would be $1,988.06 due in 
a t t o r n e y ' s f e e s . This amount sha l l a l so be deducted from the Second Injury 
Fund award to be made. This would leave a remainder due and owing to the 
appl icant in a lump sum of $3,534.34. 
CONCLUSIONS OF LAW: 
The applicant in t h i s matter, Benny Cummins, sustained injuries as 
the r e s u l t of a compensable industr ia l accident on August 23, 1984, and i s 
e n t i t l e d to bene f i t s in accordance with the%foregoing Findings of Fact. 
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IT IS THEREFORE ORDERED that the defendants, Workers Compensation 
Fund \ of Utah, pay the applicant, Benny Cummins, compensation at the rate of 
»177TPO-T>cr wek*ToF*^7lZ**fi&ks, pc^aTo^^gj^|7^ 
a 13.5% permanent partial impairment resulting from*in}tlfies sustained in his 
iadttgtrl«l"»«l^gent^rr^t^^^t^>?^^84. The defendants have advanced a total 
amount of $7,731.36, leaving an overpayment of $276.12 which shall be deducted 
from the Second Injury Fund award to be made hereinafter. 
IT IS FURTHER ORDERED that the defendants pay all medical expenses 
incurred in this matter; said expenses to be paid in accordance with the 
Medical and Surgical Fee Schedule of the Industrial Commission. 
IT IS FURTHER ORDERED that the Administrator of the Second Injury 
Fund prepare the necessary vouchers directing the State Treasurer, as 
custodian of the Second Injury Fund, to pay the applicant, Benny Cummins, 
compensation at the rate of $17XB£CLZ^**JJ^ of 
J^f*WS7*a«WqKf!l«i pre-existing 
conditions which were aggravated by the industrial accident. Said payment is 
to be made in a lump sum, minus the reimbursement to the defendant insurance 
carrier and the attorney's fees to be awarded hereinafter. 
IT IS FURTHER ORDERED that the Administrator of the Second Injury 
Fund prepare the necessary vouchers directing the State Treasurer, as 
custodian of the Second Injury Fund, to pay the Workers Compensation Fund of 
Utah the sum of $276.12 as reimbursement for overpayment in permanent partial 
impairment. Said amount is to be deducted from the aforesaid award of the 
applicant. 
IT IS FURTHER ORDERED that the Administrator of the Second Injury 
Fund prepare the necessary vouchers directing the State Treasurer, as_ 
custodian of the Second Injury Fund, to pay James C. Haskins, atterney T6v^the^ 
applicant, the- gum^cTf—tIT988.06, as attorney's lees'"liT-this—fitatter, said 
amount is to be deducted from the aforesaid award of the applicant. 
IT IS FURTHER ORDERED that the defendants, Workers Compensation Fund 
of Utah, shall be entitled to reimbursement from the defendant Second Injury 
Fund for 43.7% of all temporary total disability compensation and medical 
expenses paid in this matter upon the submission of a verified petition to the 
Administrator of the Second Injury Fund indicating the amounts so expended. 
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IT IS FURTHER ORDERED that any Motion for review of the foregoing 
shall be filed in writing within fifteen (15) days of the date hereof, 
specifying in detail the particular errors and objections, and, unless so 
filed, this Order shall be final and not subject to review or appeal. 
Passed by the Industrial Coramissio 
of Utah, Salt Lake City, Utah, this 




Administrative Law Ju 
Linda J . Strasbtfrg 
Comndssion^Secretary 
CERTIFICATE OF MAILING 
I certify that on June j ^ 1987, a copy of the attached 
Findings of Fact, Conclusions of Law and Order was mailed to the following 
persons at the following addresses, postage paid: 
Benny Cummins 
7456 South 2920 Vest 
Vest Jordan, UT 84084 
James C. Haskins 
Attorney at Law 
5085 South State Street 
Murray,-UT 84107 
Pat Vilde 
Attorney at Law 
Workers Compensation Fund of Utah 
Brie V. Boorman, Administrator 
Second Injury Fund 
IHDUSTRIAL COfOflSSIO* OF UTAH 
Z^Janet M. Moriarty f 
N K U R O L O G Y 
MADISON H. THOMAS. M.D.. 
8TH A V E N U E 4 C S T R E E T 
S A L T L A K E C1TV U T A H 84143 , t < > ' ' 
Janet L. Moffitt 
Administrative Law Judge 
Industrial Commission of Utah 
160 E. 300 SoTP.O. Box 510250 
Salt Lake City, Utah 84151-0250 
Date of Panel: 17 November 1989 
Re: Benny Cummins 
Inj: 8-23-84 
Emp: Athens Company, Inc. 
Report of Medical Panel 
A medical panel consisting of Drs. Boyd G. Holbrook, Robert H. Burgoyne and Madison 
H. Thomas, with the latter as chairman reviewed the case of Benny Cummins with 
reference to an injury reported to have occurred on 23 August 1984, with special concern 
for whether there has been a change in the impairment rating which was reported three 
years ago. 
The medical file was reviewed including X-ray reports, with special reference to more 
recent examinations which have taken place since the panel reviewed the case previously. 
He was examined by members of the panel, and the panel members have consulted with 
one another regarding conclusions. 
The applicant was cooperative in reviewing his history with the panel members, although 
he tended to avoid eye contact with the examiners. In the interval he indicates he has 
continued to have difficulty with his back, with it becoming "real bad" in cold weather. 
The pain is felt in the lower back and spreads to the hips. Occasionally this bothers him 
on getting out of bed in the morning. He found he was unable to shovel snow last winter, 
but generally his activities have not been limited. He feels he should exercise but is not 
able to go to the spa to do this. He reports that the legs are involved with the pain less 
often than the back. The pain spreads down as far as the back of his calves on each side. 
The pain is present to some extent each day and will persist throughout the day. He has 
/^ 
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a feeling of numbness and tingling over his feet . ; 
He continues to take medication regularly, using Ibuprofen 800 mg two or three times a 
day. He finds this bothers his stomach to a variable. >actfcnc.. He continue? under 
treatment by Dr. Soderberg who saw him last in April 1989 and tockX-iajs: He indicates 
Dr. Soderberg did not suggest anything new for him to do at that time. He spends much 
of his time in his own living accommodations and reads a great deal. He does not have 
a television. He sleeps poorly but also feels he could sleep at times for days on end. 
The applicant feels he continues to need psychological help. He recalls being hospitalized 
in 1986 for about a month but did not like the facilities there. He feels counseling has 
helped him and for a while he was on Amitriptyline and feels this helped him somewhat 
He has had occasions of anxiety feelings and about two weeks ago had one of these 
attacks which led him to go to FHP because of a feeling he was suffocating. He indicates 
this has occurred on as couple of previous occasions. He feels frustrated because he can't 
see his son. 
He indicates there have been no major illnesses or injuries in the interval. His weight is 
now 240 pounds, compared to a maximum of 245 which occurred after his accident. He 
was given a new pair of glasses last month and they are satisfactory. He feels his neck 
is "fine" and there are no problems with the upper extremities. He has no weakness of 
muscle function in any part of his body. He denies headache. He feels generally that he 
has worse health and that he is psychologically worse. 
He has been identified as totally disabled by Social Security officials and is receiving full 
Social Security benefits at this time, as he has from shortly after the time of his last panel 
evaluation. He questions the Industrial Commission having different rules from Social 
Security. 
Reference to his follow-up medical records fails to disclose any clearly objective changes 
on which to base a change in his impairment rating with reference to his back. 
EXAMINATION: Examination revealed an applicant who appeared in a good general 
state of health. Weight is 240 and height 5 feet 11 inches. He walked and moved about 
on the examining table without apparent difficulty. Although cooperative, at times he 
seemed to have some difficulty in understanding and following instructions until they were 
repeated. Blood pressure 135/80 and pulse was 80 and regular. 
The applicant could bend forward to within 12 inches of the floor and in the sitting 
position the legs could be extended fully. There was no limitation of extension, flexion or 
lateral bending or rotation. He could stand on toes or heels without difficulty. There was 
no spasm of back muscles. Straight leg raising was free to 80 degrees on each side, with 
tight muscles being the limiting factor and the sciatic stretch test negative. The 
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paravertebral muscles were not tender, but he reported 1M tenderness over the: upper 
sacrum and over L4-5, without tenderness at other levels. 
Upper extremity range of motion and strength were normal. The neck nad^ normal range 
of motion. The hips showed a report of discomfort on flexion to 110 degrees, but dotation 
and other maneuvers were not remarkable. He reported sensitivity over the posterior 
crests of the ilium and over the superior gluteal region. The knee and foot showed no 
abnormality of motion or strength. Calf and thigh measurements were equal at 38 and 
60 respectively. 
Reports of X-rays have been reviewed and it is concluded that no additional X-ray study 
is needed at this time. 
Details of the psychiatric evaluation are as recorded by Dr. Burgoyne and are an 
attachment to this report 
Assuming but not deciding that the applicant was involved in circumstances as outlined, 
the panel concludes in terms of reasonable medical probability as follows: 
1) The applicant's total impairment from all causes and conditions has not 
changed significantly in the interval since the last panel report. 
2) The percentage of permanent impairment attributable to the applicant's 
industrial injury has not changed since the previous report 
3) The percentage of impairment attributable to previously existing conditions 
has not changed since the previous panel report 
Comment on Items 1-2-3: A careful comparison of the present examination findings 
both physically and psychologically suggests that the applicant continues to show 
approximately the same level of impairment as reported previously. He does continue to 
have symptoms of pain and concern about his back which are not unusual for an 
individual with this level of rateable impairment for the back. His psychiatric function at 
this time appears not significantly different from his status previously, or at least remains 
within the levels of impairment suggested by the AMA Guidelines as appropriate. 
4) The medical treatment for psychiatric problems over the past years has been 
reasonably related to the industrial injury and to the pre-existing conditions in the 
proportions previously reported, as there has apparently been no intervening physical or 
psychiatric event of major proportions to indicate otherwise. 
5) Future medical treatment will include periodic follow-up by his personal care 
physician with referral as appropriate for orthopedic review and with reinforcement of the 
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value of weight control and personal activity and exercise. If seems uclikely t^hat physical 
therapy can change his picture much, beyond perhaps refreshing him on the kinds of home 
activity programs he might utilize. Continuing availability of periodic counseling, will be 
helpful in a supportive fashion, with use of medications;a* may fre; deemed ^ appropriate 
from time to time. It does not seem likely that dramatic changes'in his sca'ius wiH occur, 
but periodic contact will be useful in helping to avoid any increasing difficulties, and 
maintain an awareness of possible rehabilitative measures should his condition improve 
appreciably. 
Members of the panel will be happy to try and respond to any additional questions if it 
would be helpful 
. ^ v ^ - ' 
Madison H. Thomas, MJD. 
Panel Chairman 
Boyd G. Holbrook, MX). 
Panel Member 
Robert H. Burgoyne^SS/ 
Panel Member ^ ^ 
MHT:csw 
Attachments: Psychiatric Report, RJH. Burgoyne, MJD. 
November 17, 1989 
PSYCHIATRIC EVALUATION 
Patient Benny C. Cummins 
Mr. Cummins is a 36-year old, white, divorced male who was injured'at work reportedly on August 
23, 1984. He refers all of his mental problems to that date. He says that since the accident he's been 
depressed, not before. He said he had a beautiful house and family before this and doesn't now. He 
says he's living alone now and has since July. Prior to that he lived with a roommate for a year. 
He doesn't do anything at day except read a little and listen to his radio. He says he doesn't socialize. 
He says he doesn't drive. He says he's lonely and cries some. 
Patient says that his mental state is not getting better. He says he's not suicidal. He says he does hear 
things when nobody's there. These are vibrations which tell him he can't do this and that. He says 
he feels like everybody knows what's going on, and he feels like people are watching him. 
The patient told me that he was working for the Athens Corporation when he fell down some stairs 
and hurt his back. He didn't have surgery and didn't want any surgery. 
Past History. Patient born in Illinois. He has been married twice, the first time for a year, the second 
time for 10 years, productive of one son. He hadn't seen him since February and this is upsetting 
the patient. His last divorce was July of 1987. 
Patient's father died four years ago of a heart attack at age 70. Patient's mother died of emphysema 
at age 64. She had what he called a nervous breakdown and was in the state hospital. 
Patient has been treated at Valley Mental Health. He was on some medication he said, but he was 
denied medical benefits and hasn't had any medicine for quite a while. In the past he took Mellaril, 
Elavil, and Triavil. He says he owes the Valley Mental Health $240, and therefore they won't see him 
anymore. The patient says that he stays awake for days and days sometimes and then sleeps for 
days and days. He said again he has no social life. He says he doesn't drink except maybe sixpack 
of beer in a week. 
Diagnosis: Axis I, chronic undifferentiated schizophrenia with paranoid features; Axis II, none; 
Axis III, I can see no reason to change the stressors as indicated by Dr. Moench two 
years ago. Existing factors or genetic loading 50% of his problem and the accident 
probably the other 50%. 
The prognosis for much change is poor. 
Chairman and Director 
Dept. of Psychiatry 
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On June 30, 1987, an Order was entered in this matter wherein the 
applicant was awarded benefits for temporary total disability as well as 
permanent partial impairment. The applicant was awarded permanent partial 
impairment benefits on the basis of a 24% whole man impairment with 13.51 
being due to the applicant's industrial accident of August 23, 1984, and 10.5% 
being due to pre-existing conditions. The applicant's injury in 1983, actually 
involved an injury to his back. However, it was found to have aggravated a 
pre-existing psychological condition that the applicant had. 
On March 2, 1989, the applicant filed an Application alleging that he 
was permanently and totally disabled as the result of the industrial accident. 
It was indicated that his condition had changed since the last evaluation by 
the medical panel and that he was receiving Social Security disability 
benefits. 
The parties waived a formal evidentiary hearing and wished that the 
matter be submitted to the medical panel for re-examination. The panel report 
was received on December 15, 1989. It was the panel's finding that the 
applicant's condition from their last examination had not changed significantly 
and that the percentages of impairment remained the same. This included the 
applicant*3 psychiatric function abilities. It was further the panel's opinion 
that the medical treatment received for different problems over the past years 
was related t& both the industrial injury and pre-existing conditions as 
previously apportioned, and that there had been no intervening physical or 
psychiatric event of major proportions to indicate otherwise. The panel 
recommended the same medical follow-up as they had in their prior report. 
Counsel for the applicant objected to the medical panel report indicating that 
he had provided evidence that there was a change in the applicant's condition. 
However, the Administrative Law Judge would note that all of the information 
provided by counsel for the applicant was supplied to the panel and reviewed 
by them. Accordingly, the Administrative Law Judge will adopt the findings of 
the medical panel as her own. 
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In reviewing the file in this matter, including the Social Security 
determination which was submitted for evidence, the Administrative Law Judge 
would note that the primary reason the applicant has been found totally 
disabled by Social Security relates to a psychiatric condition which existed 
prior to his industrial accident in 1984. This was the diagnosis of paranoid 
schizophrenia and was noted by the medical panel to pre-exist the back injury. 
Social Security specifically made the finding that the back condition, although 
limiting to the applicant would allow him to perform light work. They 
indicated that all of his prior work as a store manager would be considered as 
light work. The explanation of the determination also indicated that the 
reason he was going to receive benefits was because of the severe mental 
condition or the paranoid schizophrenia, a problem totally unrelated to the 
industrial accident. 
A review of the rehabilitation report submitted in this matter would 
indicate that same information. The report from Alan Heal indicates that if 
the applicant were able to gain control over his psychological dysfunction, he 
would certainly be able to return to work. The same opinion was expressed by 
Dr. Tedrow in his report of May 5, 1989. Additionally, Dr. Tedrow suggested 
that such control could readily be gained with appropriate medication. 
Based on all of the evidence on the file, the Administrative Law 
Judge will therefore dismiss the applicant's claim for permanent total 
disability compensation at this time. 
ORDER: 
IT IS THEREFORE ORDERED that the claim of the applicant, Benny 
Cummins, for compensation for permanent and total disability is hereby 
dismissed. 
IT IS FURTHER ORDERED that any Motion for Review of the foregoing 
shall be filed in writing within thirty (30) days of the date hereof, 
specifying in detail the particular errors and objections, and, unless so 
filed, this Order shall be final and not subject to review or appeal. 
Passed by the Industrial Commiss 
of Utah, Salt Lake City, Utah, 
f r F ) day of March, 1990. 
ATTEST: 
^Vfor^../ 
Patricia 0. Ash 
Commission Secretary 
CBHTIFICATB OF MAILING 
I certify that on March y 1990, a copy of the attached 
Order of Dismissal, In the case of Benny Cummins, was mailed to the following 
persons at the following addresses, postage paid: 
Benny Cummins, 8775 South 40 East, Apt. B, Sandy, UT 84070 
,Keith B. Sohm, Atty., 2057 Bast Lincoln Lane, SLC, UT 84124 
Suzan Pixton, Atty., Workers Compensation Fund of Utah, 560 S. 
300 B., SLC, UT 84111 
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VTSGXNTJS I&ENEY, ESQ., #0795 
E&BNEY 5c IAENEY, P.C. 
Attorneys for Applicant 
350 South 400 East, Suite 202 
Salt Lake City, Utah 84111 
Telephone: (801) 328-9000 
INDUSTRIAL OCMMISSICN OF THE STATE OF UTAH 
DIVISION OF WORKERS COMPENSATION AND OCXOTAIICNAL DISEASE AND DISABILITY 
BENNY F. CUMMINGS, 
Applicant, 
-vs-
AIHENS OCMPANY, INC, [Employer], 
WORKERS COMPENSATION KIND OF UTAH 
[Carrier for Errployer], and THE 
EMPLOYERS REINSURANCE FUND, 
Defendants. 
MOTION FOR REVIEW 
Case Number: 89000201 
WOFU File Number: 84-21534 
Date of Accident: 08/23/84 
[HONORABLE JANET L. MDFFITT] 
Comes new applicant, pursuant to the Rules and Regulations of the Utah 
Industrial Commission, and hereby files his motion for review of the Order of 
Dismissal of March 8, 1990, and in support thereof alledges and represents as 
follows: 
Z. 
1. That on March 8, 1990 the Administrative Law Judge entered an Order 
dismissing the applicant's claim to a tentative award for permanent total 
disability. 
2. That the Order of Dismissal specifically found "...that the primary j 
reason that the applicant has been found totally disabled by Social Security 
relates to a psychiatric condition which existed prior to his industrial 
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totally unrelated to the industrial accident." "emphasis added] 
3. That, however, the prior order of The ZL^ dustrial Commission, the 
decision of the prior medical panel, as well as the most recent Order of 
Dismissal contradict the Admmistrative Law Judge's decision that there was no 
psychiatric component related or due to the industrial accident, to wit: 
a. That the prior Order of June 30, 1987 specifically found that 
"Because of the continued pain and other difficulties, the applicant 
has been receiving psychological consultation and therapy frcm Salt 
Lake Mental Health since November of 1986. He has been under the 
care of Dr. Lois Clark [and] receives two medications to help with 
depression and behavior. He also receives same pain medication from 
Dr. Soderberg. *** It was the panel's opinion that the industrial 
injury did medically aggravate a pre-existing iinpaired condition of 
the applicant." 
b. That the prior medical report of April 28, 1987 found that the 
applicant's "chronic undifferentiated schizophrenia, with paranoid 
features, active phase" was due to both the industrial accident as 
well as conditions which existed prior to his industrial accident; 
specifically, the medical panel found, and the Industrial Commission 
by the subseguent the Administrative Law Judge's Order accepted, 
that the industrial accident contributed iyjs whole body permanent 
partial impairment, and pre-existing conditions (aggravated by the 
industrial accident) also contributed "2/J> whole body permanent 
partial impairment, for a combined 15% whole body permanent partial 
impairment related to the Applicant's mental condition. 
c. That even the Order zz Dismissal of March 8, 1990 recited that 
"the applicant was awarded permanent partial impairment benefits an 
the basis of a 24% whole man impairirerrt with 13.5% being due to the 
applicant's industrial accident of August 23, 1984, and 10.5% being 
due to pre-existing conditions. The applicants injury in 1983 
(sic), actually involved an injury to his back. Hcwever, it was 
found to have aggravated a pre-existing psychological condition that 
applicant had.11 (Emphasis added) 
d. That the second medical panel report of November 17, 1989 
further concluded that "the medical treatment for psychiatric 
problems over the past years has been recently related to the 
industrial injury and to the pre-existing conditions in the 
proportions previously reported..." (Emphasis added) 
e. That Dr. Robert H. Burgoyne, one of the panel members who 
participated in preparation of the second panel medical report, 
further diagnosed the applicant's medical condition to be "chronic 
undifferentiated schyzophrenia with paranoid features," and 
specifically found that "existing factors or genetic loading 50% of 
his problems and the accident probably the other 50%." (emphasis 
added) 
f. That Dr. Jack L. Tedrow, a board certified psychiatrist, in his 
report of April 17, 1989, further stated "as far as pre-existance is 
concerned, obviously the orthopedic problem did not. Ordinarily, we 
do not consider a psychosis as being the result of an injury. In 
this instance he probably had a personality disorder of mixed type, 
301.39, which later blossomed into a psychosis as a result of 
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problems (unemployment; caused the depression. Therefore, I would 
divide the psychiatric impairment as follows: 10% pre-existing and 
5% accident caused." (Emphasis added). 
4. That the Order of Dismissal is specifically contrary to the prior 
Order of June 30, 1987, is directly contrary to both the 1987 as well as the 
1989 medical panels, and in fact is internally incansistant since the Order of 
Dismissal itself finds that Mr. ajmmings' pre-existing psychological problems 
were in fact aggravated by the industrial accident. 
5. That, therefore, the Order of Dismissed with regard to the lack of 
any relationship of his psychological problems to the 1984 industrial accident 
is wrong, and an amended Order should be issued forthwith to correct that 
error. 
II. 
6. That the Order of Dismissal also erroneously held that a 
rehabilitation report performed by HEAL & CCMPANY at the request of the 
WDRKERS COMPENSATION KJND approximately one year ago, and a medical letter 
opinion from Dr. Tedrow also of approximately over one year ago, suggest that 
appropriate medical treatment for his psychological condition could render him 
able to return to work, which such conclusion mi scharacterizes their findings. 
7. That the rehabilitation consultative examination performed by Mr. 
Allen P. Heal of INTER^KXJNTAIN REHABILITATION, INC., prepared on May 17, 1989 
concluded in significant part as follows: 
In terms of his potential for vocational rehabilitation, I feel that Mr. 
CXnnmings actually selected an appropriate goal in his schooling, that 
being accounting and business management. At least this is appropriate j 
for his physical limitations. By his description to me today, with his j 
back injury only, he feels he could work in a manager/accounting setting 
and I agree with this assessment. 
The psychological issues are, obviously, another matter. At the present 



























manager, or m some other sedentary position, unless his amctional 
disorders can be brought under better control* Since he has not had
 t 
treatmenr for his paranoid schyzophrenia for some time, and is not
 ( 
presently being followed for this or taking medications for this, it is j 
difficulty (sic) to knew whether or not his symptoms might be controlled ' 
sufficiently to enable him to return to gainful employment in some light 
capacity. Naturally, I would defer any conclusion regarding this to 
persons who specialize in such areas. 
In his present psychological state, I doubt Mr. Cummings can return to 
work. I do believe that if he were to gain sufficient improvement with 
psychological treatment to reasonably control his psychological 
dysfunction, he would be able to return to work successfully, and 
although he would reguire no further training, he may need some special 
help in securina employment and maintaining it initially, [emphasis 
added] 
8. That Dr. Jack L. Tedrc*/ further in his report of April 17, 1989, 
which is not referred to in much detail in the Order of Dismissal, stated in 
his conclusion that "It is obvious that this gentleman is permanently disabled 
because of his Schizio-effective Disorder, 295.70, which I consider the better 
diagnosis. In addition, of course, is the herniated lumbro sacro disk causing 
him to have a chronic pain syndrome. He has refused surgery and I suspect 
that his mental condition would defeat a favorable response even if he would 
submit; however Dr. Tedrow in a letter to the applicant's prior counsel, also 
indicated that "Mr. Cummings needs further psycho-therapy and appropriate 
medication for a favorable response which could probably enable him to return 
to gainful employment of same type." 
9. That the record, however, does not refer to any updated opinions frcm 
either Dr. Tedrow or from Mr. Heal, and their reports are over one year old, 
and as a result, the applicant's present status is unknown, and is not 
referred to any medical records contained in the file. 
10. That in addition, applicant's present counsel has requested a 
complete copy of the applicant's Social Security total disability file, to 




































: H <*00 CAST 
' £ 20 2 
- " JTVH S 4 I I 1 
j ' • :2a-9000 
takes cer:;een 3 and 6 months to obtain a copy of a Social Security disability 
file, bur that file has nevertheless been requested since it obviously may 
impact substantially on the applicant's claim herein. 
11. That that portion of the Order of Dismissal which refers to the 
rehabilitation report of Mr. Heal and a selected portion of Dr. Tedrow*s 
opinion of May 5, 1989 as indicating that the applicant is not totally 
disabled should also be reversed, and remanded far the purpose of continuing 
through vocational rehabilitation treatment; and for identifying the 
psycholcgical/medical attention the applicant requires, in order to not only 
cover medical expenses that he drastically needs, but also for the purpose of 
determining whether or not following that medical treatment, he cculd be a 
viable candidate for return to the Utah Work Force. That without remand of 
this matter on that basis, the Order of Dismissal is not supported by the file 
on record, is blatantly wrong, and must therefore be reversed. 
Dated this 4th day of April, 1990 
Attorneys 
VD/psw 
cc: UTAH INDUSTRIAL CCMMISSIQN 
Erie V. Boorman, Esq. 
Susan Pixton, Esq. 
Mr. Benny E. Cummings 
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V. * ORDER DENYING MOTION FOR REVIEW 
ATHENS COMPANY, INC., and/or WORKERS' * 
COMPENSATION FUND OF UTAH and * 
EMPLOYERS1 REINSURANCE FUND, * 
ft 
Defendants. * 
* * * * * * * * * * * * * * * * * * * * 
The Industrial Commission of Utah on Motion of the Applicant, Benny 
F. Cummins, reviews the Order of the Administrative Law Judge in the 
above-entitled matter dated March 8, 1990, pursuant to Utah Code Ann. Sections 
35-1-82.53(1) and 63-46b-12. 
On April 6, 1990, the Commission received a Motion for Review from 
Applicant by and through his attorney. The Commission has reviewed the file 
in the above-entitled case and is of the opinion that the Motion for Review 
should be denied and the Order of the Administrative Law Judge affirmed. 
The Commission finds that the sole issue for review is whether or not 
Applicant is permanently and totally disabled as a result of his industrial 
accident. Utah Code Ann. Section 35-1-67(1), the provision governing awards 
of permanent total disability benefits, sets industrial causation as a 
threshold for compensability: "In cases of permanent total disability caused 
by an industrial accident, the employee shall receive compensation as outlined 
in this section." (Emphasis supplied.) Even assuming, on the basis of his 
Social Security Disability Determination, that Applicant is totally and 
permanently disabled, the Commission finds no evidence that Applicant's 
diagnosed paranoid schizophrenia, the basis for his permanent total 
disability, is industrially caused. Applicant's industrial accident of August 
23, 1984, resulted in ratable back and psychological impairments for which 
Applicant has been previously compensated in accordance with the findings of 
the original medical panel in this case. The Social Security Administration 
specifically found that Applicant's back injury would not preclude him from 
working in a light capacity such as a store manager. Neither the Social 
Security Administration nor Applicant's treating health care providers found 
that Applicant's paranoid schizophrenia was caused or aggravated by his 
industrial accident. While the evidence does show that Applicant suffers mild 
depression as a result of his accident, it identifies his non-industrial 
paranoid ideation as the element precluding his present return to work, and 
SXHIBIT NO. -JE 
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suggests that even this condition may be medically controllable. A second 
medical panel found nothing to suggest that Applicant's present industrially 
caused impairment has changed materially from his condition, including 
psychiatric function, as originally rated. Since there is substantial 
credible medical evidence in the record to support the Administrative Law 
Judge's determination that Applicant is not permanently and totally disabled 
as a result of his industrial accident, the Commission will uphold the 
Administrative Law Judge's dismissal of Applicant's claim. 
ORDER: 
IT IS THEREFORE ORDERED that the Order of the Administrative Law 
Judge of March 8, 1990, is hereby affirmed and Applicant's Motion for Review 
is hereby denied. 
Any appeal shall be to the Utah Court of Appeals within thirty (30) 
days of the date hereof, pursuant to Utah Code Ann. Sections 35-1-82.53(2), 
35-1-86, and 63-46b-16. Industrial Commission costs to prepare a transcript 
of the hearing for appeals purposes shall be borne by the appellant. 
Thomas R. Carlson 
Commissioner 
<r^Q.A//uu <=^ 
Dixie L. Minson 
Commissioner 
Passed by the Industrial Commission 
of Utah,^Salt Lake City, Utah, this 
//tzU day of July, 1990. 
ATTEST: 
/ tt*7>V-4*ti 
Patricia 0. Ashby 
Commission Secretary 
CERTIFICATE OF MAILING 
I certify that on July / I , 1990, a copy of the attached 
Order Denying Motion for Review in the case of Benny F. Cummins was mailed to 
the following persons at the following addresses, postage paid: 
Benny F. Cummins, 1029 West Signora Drive, Salt Lake City, Utah 84116 
Keith E. Sohm, Attorney, 2057 East Lincoln Lane, Salt Lake City, Utah 
84124 
Virginius Dabney, Attorney, 350 South 400 East, Suite 202, Salt Lake 
City, Utah 84111 
Suzan Pixton, Attorney, Workers' Compensation Fund of Utah, 560 South 
300 East, Salt Lake City, Utah 84111 
Erie V. Boorman, Administrator, Employers* Reinsurance Fund 
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September 27, 1990 
Janet L. Moffitt 
Administrative Law Judge 
Industrial Commission of Utah 
P.O. Box 510250 
SLC, UT 84151-0250 
Wi^ 
/~> / w RE: Benny Cummins A*th€'A5 Co/Clotty** 
Injury date: 3/23/84 
S*9- 70- 46/0 
Dear Judge Moffitt: 
I have been asked by the plaintiffs attorneys to clarify 
a question concerning Mr. Cummins. It is my opinion that 
the diagnosis of Chronic Undifferentiated Schizophrenia 
with Paranoid Features is a correct one. It is further 
my opinion that this illness which is genetic was 
aggravated by the 1984 industrial accident. 
It is the consensus now that schizophrenia is a familial 




Chairman and Director 
Dept. of Psychiatry 
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JACK L TEDROW, M. D., J. D. 
Diplomale, American Board of Psychiatry and Neurology 
Life Fellow, American Psychiatric Association 
Attorney at Lain 
975 E. FIRST SOUTH 
SALT LAKE CITY, UTAH 84102 
801-363-2024 
October 3, 1990 
Virginius Dabney, Esq. 
Attorney at Law 
350 South 400 East, Suite 202 
Salt Lake City, Utah 84111 
RE: Benny F. Cummins 
Emp: Athens Company, Inc. 
D/I: 8-23-84 
Dear Mr. Dabney: 
In answer to your letters regarding Mr. Cummins dated 
August 18 and September 21, I submit the following: 
As I stated in my report dated April 17, 1989, in the last 
paragraph, the patient probably had a Personality Disorder 
of Mixed Type prior to the injury. He certainly was not 
psychotic. However, as a result of marital problems and 
unemployment following the injury, he developed a full-
fledged psychotic disorder which I diagnosed as Schizo-
affective Disorder, 295.70, rather than Paranoid Schizo-
phrenia. Therefore, we conclude that he did not have a 
pre-existing Paranoid Schizophrenia but his Personality 
Disorder was so aggravated by the injury and related problems 
caused by the injury that he became psychotic. The injury 
I refer to is, of course, the industrial injury of 8-23-84. 
I hope this clarifies things. 
Respectfully submitted, 
//Jgrck UJ. Tedrow, M.D. 
JIT:cw 
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